United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 


Court of Appeals of the District of Colombia 


OCTOBER TERM, 1917. 


No. 3083. 


431 


NETTIE M. KEAN, APPELLANT, 


FLORENCE W. MILLER, CHARLES W. MILLER COMPANY, 

A CORPORATION. 


APPEAL FROM T11E SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED APRIL 9, 1917. 
PRINTED AUGUST 2, 1917. 


Coart of Appeals of the District of Colombia. 

OCTOBER TERM, 1917. 


No. 3083. 


NETTIE M. KEAN, APPELLANT, 


vs. 


FLORENCE W. MILLER, CHARLES W. MILLER CO., A COR¬ 
PORATION, APPELLEES. 


APPEAL FROM THE Stl'KEME COURT OF THE DISTRICT OF 


COLUMBIA. 


INDEX. 

Original. Print 


Caption . <i i 

Memorandum: Bill of complaint to set aside assignment and 

for injunction tiled. 1 1 

Motion of George W. Miller Co. to dismiss bill. 1 2 

Motion of Florence \V. Miller to dismiss bill. 2 2 

Amended bill of complaint. 3 3 

Interrogatories to be answered by the defendant.... 8 6 

Order granting leave to amend and dismissing bill. 8 0 

Appeal noted by plaintiff. i) 6 

Memorandum: Bond on appeal of plaintiff for $100 approved 

and tiled. 9 7 

Assignment of error. 0 7 

Designation of record. 1) 7 

Clerk's certificate. 11 7 


Judd & Dktweilur (Inc.), Printers, Washington, D. C., July 21, 1917. 















Court of Appeals of the District of Columbia. 
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No. 3083. 

Nettie M. Kean, Appellant, 
vs. ‘ 

Florence W. Miller ct al. 

“* ' | 

| 

a Supreme Court of the District of Columbia. 

In Equity. No. 34728. 

I 

i 

Nettie M. Kean, Plaintiff, 
vs. 

Florence W. Miller and Charles \V. Miller Company, a 

Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at] the times 
hereinafter mentioned, the following papers were filed anti proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

i Equity. No. 34728. 

| 

Nettie M. Kean, Plaintiff, 

J 

VS. 

Florence \V. Miller, George W. Miller Co., Defendants. 

Memorandum. 

November 17, 191G.—Bill of Complaint to set aside assignment 
and for injunction, filed. 

1—3083a S3 
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Motion of George W. Miller Co. to Dismiss Bill. 

Filed December 28, 1916. 

******* 

Comes now tl'ie defendant, George W. Miller Co., and moves the 
Court to dismiss 1 the hill tiled herein and for grounds thereof says as 
follows: 

1. The said bill does not contain proper parties. 

2. That the plaintiff docs not in said bill allege or show any title 

to the relief praved therein. . , . 

3. That the plaintiff by and in said bill is attempting to draw into 

question the validity of the will of Charles W. Miller, without filing 
any caveat thereto,'thereby ousting the jurisdiction of the probate 

court in such matters. ,. . . 

4. That said bill does not make or state any cause remedial in a 

cause in Deputy. \ tavitg: 

LLGEh.E A. JOJNEb, 

Atfy for Defendants. 

Lec-kie. Cox & Sherier. Attorneys for Plaintiff: 

Please take notice that the above motion will be called to the at¬ 
tention of the court on Friday January 6th 1917 or as soon there- 

after its counsel may be heard. EUGENE A. JONES. 

■) Motion of Florence II . Miller to Dismiss Bill. 

Filed January 8, 1917. 

******* 

The defendant, Florence IV. Miller, through her attorney of rec¬ 
ord. moves the Court to dismiss the bill of complaint filed herein and 

for grounds shows as follows: . .. 

I The plaintiff, as an heir at law. seeks the appointment of a trus- 

tee to take charge of the estate of Charles W. Miller, which assets, if 
there be anv. should be taken charge of by an administrator ap¬ 
pointed bv the Probate Court. . . , 

II. The plaintiff in said bill does not allege or show that she has 
any title or right of title to the property mentioned in said bill and 
therefore no right to the relief prayed for in said bill. 

III. The plaintiff by, and in, said bill invokes the jurisdiction of 
this court for the purpose of having the last will and testament of 
Charles V. Miller declared null and void, and thereby deprive the 
defendant, who is named as beneficiary of said will, of the right of 
having the questions effecting the making, signing, publishing, and 
executing said will tried before a jury upon a cu\ eat filed in the 

Probate Court. . 

IV. That the said bill does not contain the proper parties. 
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V- That the said bill does not state or show any cause against this 
defendant for the relief prayed for. 

VI. And for other grounds apparent on the face of the said bill. 

J. H. BILBREY, 
Attorney for F. W. Miller. 

3 Messrs. Leckic, Cox & Sherier, Attorneys for the Plaintiff. 

Gentlemen : This is to notify you that I shall present the fore¬ 
going motion to the Court on Friday January 12, 1917, at 10.09 
A. INI. o’clock, or as soon thereafter as counsel can be heard. 

J. H. BILBREY, 
Attorney for Zt defendant. 

Received this 8th day of January 1917 copy of the foregoing mo¬ 
tion to dismiss bill of complaint. 

LECKIE, COX & SI1ERIER, 

Attorneys foi\ Plaintiff. 


A mended Bill of Complaint. 

Filed March 1, 1917. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

In Equity. No. 34728. 

| 

Nettie M. Kean, Plaintiff. 


Florence AY. Miller and Charles AA\ Miller Company, a 

Corporation, Defendants. 

I 

I . 

I 

The plaintiff, Nettie M. Kean, files this, her amended bill of com¬ 
plaint, and respectfully shows to the Court as follows: 

1. She is a citizen of the United States, a resident of the City and 
State of New York, and files this suit in her own right, and on be¬ 
half of such of the heirs-at-law and next of kin of Charles AY. Miller, 
deceased, as may join in and pay their part of the costs of this pro¬ 
ceeding. 

2. The defendant Florence AY. Miller is a citizen of the United 
States, a resident of the District of Columbia, and is suetj in her own 

right. 

4 3. The defendant Charles AY. Miller Company is a cor¬ 

poration doing business in the District of Columbia, and is 
sued in its own right. 

4. Charles A\ r . Miller died on or about the 12th day of April, 
1916, leaving as his heirs-at-law and next of kin. the following chil¬ 
dren: the petitioner, Nettie M. Kean, Gregg Miller, Florence AY. 
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Miller, and Roscoe Miller. Gregg Miller, who formerly resided in 
the City of Philadelphia, State of Pennsylvania, died intestate and 
without issue in the District of Columbia on or about the 10th day 
of Januarv. 1017. That Roscoe Miller is a non-resident of the Dis¬ 
trict of Columbia, and resides in the City of Dayton, State of Ohio. 


5. From the time of its organization the deceased Charles W. 


Miller owned a controlling interest in the stock of the Charles \V. 
Miller Company. This Company was doing a large and profitable 
business, and a large income was derived from the stock. Some 
years prior to his death the said Charles \\ . Miller negotiated a loan 
upon said stock, the exact amount of which is unknown to the 
plaintiff, but which she believes to have been for a sum far less than 
the value of the said stock. 

6. At the time of the execution of the instruments hereinafter 
mentioned, and for a long time prior thereto, the said Charles \\. 
Miller was in feeble health, both mentally and physically,, being 
almost totally blind, as well as paralyzed, and was mentally incom¬ 
petent and incapable of managing his affairs or making a valid con¬ 


tract. 

7. The plaintiff charges that at the time of the execution of the 
instrument hereinafter mentioned, and for a long time prior thereto, 

the said Charles \Y. Miller, because of his mental and physical 
5 infirmities, as aforesaid, was dependent upon the defendant 

Florence W. Miller for advice and assistance, and was com¬ 
pletely under the domination and control of the defendant Plorence 
W. Miller, who lived with him. And the plaintiff is advised and 
believes, and therefore avers, that the said defendant Florence W. 
Miller, for several years prior to the death of her father, received the 
income from the stock owned by him, and had kept the same under 
her control and dominion. 

8. About the year 1910, the defendant Florence W. Miller de¬ 
termined to acquire possession of her father s estate, to the exclusion 
of all of her brothers and sisters, and, in pursuance of this design, 
through fraud, coercion, and undue influence, she caused her father, 
while he was incompetent and incapacitated, as above set out, to 
execute a will bequeathing his estate to her. This will is on file in 
the office of the Register of Wills but no application has been made 
by the beneficiary thereof to cause said will to be admitted to probate 
and record. The petitioner is advised and believes and therefore 
avers that the defendant Florence W. Miller, as the executrix and 
beneficiary of said will does not rely upon the same, but relies solely 
for her title to the stock in question upon the assignment herein¬ 
after mentioned, and that no application has been made, and it is 
not the intention of the said defendant Florence W. Miller, to have 
said will admitted to probate and record. Not willing to depend 
upon said will, she subsequently, by fraud, coercion, and undue in¬ 
fluence. caused Charles W. Miller to assign said stock to her, and 
the said Charles W. Miller, on or about the 19th day of November, 
1912, while he was in the feeble mental and physical condition 
aforesaid, did execute a certain deed of assignment, without consid- 
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eration, whereby he transferred all of his interest in said 
G stock to the defendant Florence W. Miller. The interest or 
equity in the stock aforesaid was the principal, if hot the only 
asset of the estate of said Charles W. Miller. 

9. The plaintiff is advised that the aforesaid deed of assignment 
is invalid, and that the interest of said Charles W. Miller in the stock 
aforesaid, did not pass to the defendant Florence W. Miller there¬ 
under, but belongs to the estate of said Charles W. Miller and should 
be surrendered by the defendant Florence W. Miller to a Trustee to 
be appointed, to hold said stock for the benefit of the estate of said 
Charles W. Miller, or that the said Florence W. Miller be adjudged 
to be a Trustee for the heirs at law and next of kin of Charles W. 
Miller, of the stock now in her possession or under her control, as 
well as the proceeds derived from any portion thereof^ which she 
may have disposed of. 

The premises considered, the petitioner prays: 

First. That process may issue, directed to the defendants, requir¬ 
ing them to appear and answer this bill, but not under bath, answer 
under oath being expressly waived; 

Second. That the defendant, Florence W. Miller, be restrained 
and enjoined from assigning, transferring or otherwise disposing of 
the stock described in the bill of complaint. 

Third. That the defendant Charles \V. Miller Company, likewise 
be restrained and enjoined from transferring said stoqk upon the 
books of that Company. 

Fourth. That the deed of assignment from Charles W. Miller to 
the defendant Florence W. Miller, transferring his interest in the 
stock mentioned in this bill, be declared null and void, and 
7 of no effect, and that the said defendant Florence W. Miller 
be required to surrender and deliver up the said stock to said 
Trustee. 

Fifth. That the defendant, Florence W. Miller, be required to 
answer under oath the interrogatories attached to this bill, for which 
discovery is sought. 

Sixth. That the said will bearing date on the 30th daj. r of August, 
1910, be declared null and void, and of no effect, and tile defendant 
be restrained and enjoined from setting up or attempting to procure 
to l>e admitted to probate and record the alleged will on file as afore¬ 
said in the Office of the Register of Wills, of the District of Colum¬ 
bia. 

And for such other and further relief as to the Court may seem 
just and proper. 

NETTIE M. KEAN, 

Plaintiff. 

State of New York, 

County of New York, To wit: 

Nettie M. Kean, being first duly sworn, on oath says, that she has 
read the foregoing hill of complaint, by her subscribed, and knows 
the contents thereof, and that the matters and things tl%ein stated 
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as of her knowledge are true, and those stated upon information 
and belief she believes to be true. 

NETTIE M. KEAN. 

Subscril)ed and sworn to before me this 24th dav of Februarv, 
A. D. 1917. 

F. II. KNAPP, 

Notary Public, New York County No. 110; 

New York Register No. 8124. 

Term expires March 30, 1918. 
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Interrogatories to be Answered by the Defendant. 


1. How many shares of stock did Charles AY*. Miller own or con¬ 
trol in the Charles AY*. Miller Company? 

2. AA’hat was the market value of that stock at the time'of his 
death ? 

3. What was the annual income from said stock since August 
1910? ^ 

4. AY hat anjiount. if any, did Charles AY. Miller borrow upon this 
stock, and from whom? 

5. AY'hat amount, if any, did you pay to redeem this stock, and 
to whom was the payment made? 

0. From what source did you obtain the money with which to 
redeem this stock? 

7. AY ho collected, and what became of the income or dividends 
from this stock since the 30th day of August, 1910? 

Order Granting Lease to Amend and Dismissing Bill. 

Filed March 2, 1917. 

******* 

This cause coming on to be heard upon the application of plain¬ 
tiff for leave to amend the original bill, and the motions of the de¬ 
fendants to dismiss the original bill and leave to amend having- 
been granted, and the plaintiff having filed her amended bill, and 
it being agreed and understood that the motions of the defendants 
to dismiss shall apply to the amended bill, it is bv the court this 
second day of March, A. D. 1917, adjudged, ordered and decreed 
that said amended bill be and the same is hereby dismissed 
9 with costs to the defendants to lie taxed bv the clerk 

WENDELL P. STAFFORD, Justice. 

The plaintiff in open court notes an appeal from the above order 
and the bond on appeal is hereby fixed at $100 or in lieu thereof 
$50 in cash. 

AVENDELL P. STAFFORD, Justice. 

Memorandum. 

March 16, 1917 —Bond on Appeal of plaintiff for $100 approved 
and filed. 11 
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Assignment of Error. 

Filed March 27, 1917. 

* * * * * * | * 

The Court erred in dismissing the bill of complaint on I the ground 
that the bill stated no cause of action cognizable in equity. 

LECKIE; COX <fc SHERIER, 

Attorneys for Plaintiff. 

Designation of Record . 

! 

Filed March 27, 1917. 

* * * 5|C * * * 

I 

j 

The Clerk, in preparing the transcript of record in the above en¬ 
titled cause, will embody therein the following: 

The amended bill of complaint, 

The motions of the defendants to dismiss, 

10 Final decree dismissing bill. 

LECKIE, COX & SHERIER, 

Attorneys for Plaintiff. 

! 

i 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 10, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy pf which is 
made part of this transcript, in cause No. 34728 in Equity, wherein 
Nettie M. Kean is Plaintiff and Florence W. Miller et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my nanje and affix 
the seal of said Court, at the City of Washington, in said District, 
this 4th day of April, 1897. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3083. Nettie M. Kean, appellant, vs. Florence W. Miller et al. 
Court of Appeals, District of Columbia. Filed Apr. 9, 1917. Henrv 
W. Hodges, clerk. 







